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WILLIAM  FLiyillNG, 

{D^tndaitt  m  tHe  Gmrt  ttkmj 

AFFELLANT, 
AND*  .  -      " 

JEAN  HENRI  AUGUSTE  ROUX« 
JtJVDOTHERSy 

(PkdiitiffiMtkeCmutbiUml  <* 

BESFONOENTH 


THIS  wu  an  actMMi  en  eampUiiiae,  brought  in  the  Court  of  King's  Bead)  tat  the  District  tt 
Montml,  by  Jkan  Heum  Augusts  <Roux,  and  others,  for.a  disturiNttce  f trouble  J  of  their  right 
ofBmMJk/in  the  Stuimtrie  of  Montreal,  against  the  said  William  Flimimo,  ihe  Apdhnt,  who 
had  buib  a  Windnnfll,  in  the  said  Seigneurie,  and  who  had  ground  into  ikrar  wheat  and  other  pain 
for  the  eenntpm  or  tenanU  of  the  Respondents. 

The  Respondents  aie  thus  described  in  thdr  declaratian  filed  in  the  Court  below :—       '  — 

-    •*  Meuirt  Jean  Henri  Auguste  Roux,  Superior  of  the  Gentlemen  Ecclesiastics  of  the  Seminaijr 
«  of  Montreal,  Seigniors  in  possession  of  the  Seignionr  <^  Montreal,  in  the  District  of  Montreal,  in  • 
•'  the  Plwvince  (^Lower-Canada,  and  the  said  Gentliemen  Ecclesiastics  of  the  said  Seminary  of 
«  Montreal,  Seigniors  in  possession  as  aforesaid  of  the  iai<^||^ignioiy,  by  Meuire  Joseph  BomeuiT, 
"  their  A^ent  and  Auamey." 

The  deft 
to  the 


set  up  by  the  said  William  Fleming  consists  of  per^ptory  exceptions,  and  of  pleas 


■«* 


era 


Bythefbnner,  the  defendant  in  ther  Court  bdow  denied:  1st.  Theesistence  ofthe  Seminarvof 
Montreal  as  a  BodyCoiporate  or  CommmuaiU.  8d.  Their  right  to  sue  in  a  eoUective  name  and  by 
their  agent  or  attorney.  Sdly.  He  contended  that  the  said  dechuratien  was  insufficient!  because, 
amongst  other  pretended  defiM:ts>  it  did  not  alladge  that  the  said^Seminaiy  was  ever  possessed  ofthe 
ri^  of  AoiMfW^  or  that  it  ever  eras  posseued  ^a  Banal  Mill  within  the  said  Seigneurie,  at  which 
the  iCMuAairw  or  tenuis  thereof  might  cause  their  grain  to  be  ground. 

^ese  exceptions  were  dismissed  by  a  Judgment  of  the  Court  below,  rendered  on  the  18th  April,  ** 
iMl :  And  the  same  Court,  lAer  having  hrard  the  parties  i>n  the  merits,  awarded  to  the  Respon> 
dents,  by  its  finalsludgmeut,  ofthe  20th  June^  1888,  the  conclusions  of  their  declaration. 

FVoffl  these  Judgmento  it  is  that  an  qtpeal  ha8.been  instituted  by  the  saidlfVillittm  Flemii^. 

With  Kspteot  to  the  first  of  thc^  Judgments,  It  is  respectfully  contended,  that  the  said  William' 
Flemifig  hath  lost  his  right  of  appeal ;  because,  by  his  sobseouent  proceedings  in  the  cause,  had, 
without  having,  filed  any  exception,  or  made  any  reservation,  he  has  acquiesced  in  the  said  Judg>  •,. 
nentt  tendered  on  the  18th  day  of  April,  1881,  and  barred  any  flirther  consideraUon  of  tbp     - 
«xceptions,  which  it  has.  set  aside.      w , 

If  it  were  otherwise,  however,  the  Re^ondenU  are  prepared  to  shew  that  these  < 
yraperty  diansissed.  > 

isly.  BepauseK  in  an  action  ofcompUtinte,  the  quality  of  the  Pbuntiff'  can  never  be  the  s(IG}ect  of 
contest!  the  only  question  that  can  present  itself  for  examination  is  the  naked  ftct  ofthe  ttrot^  or 
^itUriMnoe:  the  onlyde^nce  that  can  be  made  is  either  to  deny  the  possession  of  the  Piaintiir„or 
erset  up  a  oentrary  one.  fPoMer,  Tmitt  dt  la  Po$»tmm,  No.  lOti  105.  FerrHre,  Diet,  de  Droit 
Verio  ComplmiHtei  ptge  987.  Gauret,  %fe  Unkertel,  p.  SSS.J  The  reason  is  evident.  The 
temdyaftMUnflfredrMs  against  a  trespasser- should,  from  the  venr  nature  ofthe  offence,  be  an 
C^ed&ia«sonab    ( EMbiU  Noe.  \  tmd %  Jikd by  the  Plamt^  in  tke  Omrt ietov.) 

8dly.  The  Appdiaat  has  no  rig^  to  raise  such  a  contest :  because,  interest  \>>  the  meanire  of 
ght)  -and  he  h>ante»»n  aahadtfir.-ef  inteast.in  thegnestJoni  allow  him  to  deny  the  possession 
rthe  Semiaaiy  as  a  Body  Corporate,  and  you  kllaw  liim  to  estaMisb  the  ri|;fat  of  some  other 
geigneur—mf  «  tUrd  peraon.  ,  He  is  a  etnt^mty  ntanant— as  such  he  has  nothu^  to. do  with  that 
tfudilios  of  his  Se^Mute.    He  is  tiMnd  to  yield  «ir(l«  Jtr/^at  which  is  due  to  it    Besides,  diis  is' 
•  queatieii  iavetving  the  state  «nd«oiditiM  dfme^/^M  fftiem  d'etat  J,-*he  possession  of  whkh  , 
fiinne  an  uhiliiili  which  k  is  diflMt  to  ovsNane.    fPiM:  IVM  dm  Cont.  de  Mari^,  No. MB.^. 
It  i»  a  quostien  relatm|i  to  the  existence  of  aiSarpotate-Bedy,  tadinwhieh  the  King  alone  can  blh>- 
Intenated.    Ancording  to  the  kiws  t^  Mortmain,  no  individual  ^  have  iu>  intnest  in  the  property 
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of  a  Bodv  Corporate,  nnlMs  he  b«  ciflicr  the  heir  or  the  representative  of  the  person  or  persons  wl.o 
first  SwcdTt :  Bit  the  Appellant  h  neither  the  heir  nrir  the  representative  of  tho*e  who  f  n.t 
SeSTe  Sjht  o"  BannalJ^  the  Seminary ,  he  could'  not  therefore  .|"*'7'«  *;  ""'""/".Vbo  ■ 
pZL  of  causing  the  existence  of.  that  Body  Corporate  to  be  declared  dicgal,  »nd '•owjan  he  bo 
a  E  to  do  by  in  exception  that  which  he  could  not  do  1,y  an  action  <»  It  was  deci4»l  n  1796. 
that  to  entitle  tL  SemiiSy  to  recover  Lod,  H  Ventes,  nothing  more  was  necessary  than  to  prove  _ 
their  possession  of  the  Seigncuric.  f£r/j»Ai/ JVo.  6  J 

Sdlv    fli  Stmteary  having  proved  the  fact  of  iu  existence  as  a  Body  Corporate,  not  only  by 
wveraVwitSsSTbut  by  a  longWs  of  Judgments,  rendered  year  after  year,  ough'  ">  mam- 
S  iTtKsession'of  that  existence,  without  any  other  p;oof     It  is  enough  ♦oj^hat  Bodyjto 
Mv  to  the  Apifcllant.  possideo  quia  posttdeo.      Cochin,  vol.1,  p.  590,  592;  HI.  ?«>.  iv.  3«.) 
'  T^Wm  the  fflarvhisTparu2ular  right  to  address  these  worJs,  because  the^deed  pf  concewion 
a^  he  Srii»  tiUeCtheland%pon  which  the  IVWl  in -question  is  budt,  mentjons  the- 
S^^Lof  the  |Ln«r»  of  Montrcd-^xpn^om  which  sufficiently  denote  a  Body  Corporate.    It  x 
woXthSeTTSm-bent  on  the  Apjiellant  to  shew  that  th^  Seminary  is  not  a  'feody  Corpomte,       - 
biit  it  is  impossible  to  prove  a  negative. 

4thly.  On  thjclother  hand,  there  is  nothing  so  easy  as  to  estobl]^  that  the  Seminary  is  really  a 
Body  Corporate;  j  This  is  proved :—  - 

Ut,  By  the  litters  Patent  of  1677.  by  which  it  was  created.  fEdUtet  Ordon,  Romuf,  P-  780vJ 
2d.  By  the  EdicS  of  1693.  which  speaks  of  the  Seminary  as  having  been  established  and  endowed  . 
wi^hKtorial  jVisdictiin.     fEdhlet  Ordon.  p.  289.;-3d.  By  the  ^rr^«*,of  the  Council  of  State   / 
«nd  the  letters  I^atent  of  1702.  which  also  mention  the  Seminary  as  having  been  estobhshed  by  . 
fi   S»S^  by  S  of  tht  Letters  Patent  of  the  year  1677,  and  which  go  so  far  a.  to  unite 
wve«lpSest<,  the  Seminary  ioestablishedT    f  Ibidem,  page '3M,  ijfc.J-4th.    By  the  Letters 
PatentTn  the  nature  of  an  Edit  <S^the  year  1714.  which  acknowledge  it.  eMtenre  and  privileges. 
rMdem,  page  328.;  and  confirm  \he  Letters  Patent  of  1677.  (page  3«9J-S*.  By  the_  Arr6^i^ 
.     the  C^nSl^  State,  in  the  years  1716  and  1722.  (Ibid.  page.  338  &  ♦31.J-6th.  By  theexlu^.U  ^y< 
fil^  by  the  Plaintiff-;  inthetonrt  below,  viz:  by  No.  32,  which  is  the  Deed  of  ConcessiS^  of  the    ^^ 
Seiimeurie  of  the  Lake  of  the  Two  Mountains  to  the  Semmary  by  the  Governor  and  the  IiOendant  .- 
bv  So  33   which  wa  Deed  of  CessiOn  by  the  Seminary  of  Saint  Sulpitius  in  Paris  to  the  Seminary 
Srafc-Ifa™  Montreal:  by  the  iJtre,  de  Terrier,  ™nted  in  1724,  which  «.t  forth  that  a 
'     ComZmutf  or  Body  Corporate  had  been  established  at  Montitail.  by  the  ^minary  of  St.  Sulpitms, 
^5?ronsSnceSpefeission  of  the  King:  by  No.  37.  which  is  a  notifi^tion  served  upon  the     . 
Superio^of  the  Semimiy,  at  the  instance  of  the  Attorney  General,  of  theDeclaration  of  1743,  con- 
cemZ Bodies  Corporate;  whence  it  is  to  be  inferred  that  this  Law  or  Declmtion  was  applicable 
STe  Seminary,  Tnd  that  the  Semipaiy  wa.  a  Body  Corporate.      V^  docurfentaiy  evidence 
derivS  nTLtr^^h  from  the  principle.  An  Antiqui,  enunciata  wfc»t.-  'The  existence  of  the  Berni- 
ni «S^  or  mentioned  ai  a  Bcidy  Corporate  indocumentjofsuch  a  remote  date.  parUculw^r 
hf^eSw  &  Terrier,  is  therefore 'beyond  a  doubt.-7th.  The  existence  of  a  Seminary  as  a  Bo- 
dy ComTrete  may  be  proved  even  withoutJLetters  Patent.    A  Seminary  doe.  not  stand  in  need  of 
LrtteiTpaten"    Jlccording  to  the  OrdoniSnce  of  1659.  enrigister«d  W  the  Parhamem  of  Pans^ 
with  a  reservation  in  favour  of  Seminaries  in  general.    (Mem.  du  ClergS,  torn.  11.  p.  596.  DenttaH 
Seminaire,  No,  9.J      ,        ,  0  * 

If  it  be  obiected  thai  the  Declaration  of  1743  renders  it  ncceisary  that  thCTe  should  be  Lett*" 
Patent  for  the  erectjon  or  creation  of  new  Bodie.  Corporate  or  Com»ii««iidA,  the  answer  to  thi. 
obiection  is,  that  th0  Declaration  of  1743  ha.  not  expressly  mentioned  Saninartet :  anditis  evident 
thit  to  render  the  Declaration  applicable  they  .houlj^have  beep  ™«'''™«»  ««P^'y '  J^J^nMUhiS 
plain  that  it  would  have  required  a  special  derogation  firom  those  ordonnance.  which  had  established 
special  reservations  in  favor  of  Seminaries. 

Besides,  the  Declaration  of  1743  only  relate,  to  new*Wi««  Corporate,  or  in  other  words,  to  .ub- 
.       «Hiuent  Tstablishment*    It  cannot  therefore,  be  con.idered,  a.  having  any  Ujing  whatwever  to  do 
with  the  Seminary  of  Montreal,  ^hidi,  by  the  authonUe.  abovecited.  i.  proved  to  have  exwted  long 
before  1743,  and  as  early  as  1677»  1699.  &c.  &c  ^  ■ 

Attain,  the  Declaration  of  1743  makes  for  the  Seminary ;  because  the  Seminary  had  existed  tong 
be^  the  enactment  of  that  law ;  and  thf  ninth  article  mdies  a  $ipecud  provuion  for  the  BodiM 
Corporate  (Codmunautiij  already  in  existence.  Jt  alloW.  them  to  continue  to  exist  mtd  His  Mort 
Chnstian  Majesty  should  think  fit  to  make  wme  future  provision  concenung  them.  Th»  accwding 
to  this  article  must  the  Seminary  of  Montreal  continuc\to  cxut :  it.  ejurtence  de/dcfo  become, 
legal,  and  legal  toq  by  the  very  law  which  is  made  the  foundation  of  the  objection. 

But  ha.  not  the  Conquest  of  Canada  by  hi.  late  Majerty  interrupted  the  existence  of  the  Seminary     ^ 
as  a  Body  Corporate?    Most  unquestionably  not 

The  conquest  of  a  country,  can  have  no  more  effect  with  respect  to  the  state,  dondition  an^  pro- 
perty of  a  Body  Corporate,  than  with  respect  to  the  state,  condition  and  property  of  an  indiwdiuU. 
It  could  still  Ins  have  the  effect  of  .uppreaing  Bodie.  Corporate,  bwwwevirhen  once  eiUbluhed,  it 
j.  part  of  their  nature  to  perpetuate  thenuelvefc    Such  an  effect  could  ttill  lew  proceed  firom  a  foa- 
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.      j>  u-  «..rfniul .  ■  awiitrv  where  luue  and  cuitoni  arc  alone  iuffidenffor  the  etlublishmcnt 

:L^eve  ^SueKwiuch  an  pffect  he  produ«!l  by  the  Conquert  of  Ciu«a. ,  wbeu.  hy 
r^n1l3todor«itOTlVare»«»the  Co««i.iioirfi&  pre««vcd wiUiout  exception,  but  they  are  alw 
the  Capitnianon,  not  om^  ^etl^f^n^rtv  (art.  Ai\  ■  and  wl»a»i  in  addition  to  tlie  CapitulaUen, 
^,j;,edmthej^on^^  Canadian . Subjecl.%he  free 

i:S^n%^Jr^l^r^^^^'^^'  Jk-mioT^  the  only  nur-.rL  for  Prie.t^ 
without  whom  their  iieligioB  cannot  exist.  .       '         ^ 

H-„«.  it !.  that  the  Conouest  of  Canada  by  His  Majesty's  Arms,  so  far  from  having  dc»|roycd, 
haTrSie  ^n^.  foS  Ae  existence  ofjhe  Seminary ;  an  existence  e»«.nt«lly  necessary  for 
tjS  free  exercise  of  Hciigion  granted  by  the  Treaty. 

The  existence  of  the  Seminary  of  Montreal  as  a  Body  Corporate,  has  been  since  confirmed  by 
ine  exxsienco  ui  ure  «u«      ,     p,i,ihit  No  S*.  the  Government  menUons  the  Supenur  of  the 

fded  as  exhibit*  in  the  cause,  by  ""^ '' "PP^JXr^  a  Bodv  Corporate  tlie  Seminary  has  been 

SS£    The  S^nSy  SVen  Uiusco^ndeinned  as  uDodylC^^^rate,  can  it  now  te  coiidciui.cd 
for  not  being  so?  ^  .  /  « 

ggfftfan^Sni  J^uary.  1775,  to  the  person  then  adiuinisteraig  Uie  Goverimient  of  Canada : 
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»i  vacant."    (I*»^ragxaph45,  sect.  11.)  ^  .\ 

ImnMioi.  no  «  .°".*'.?!'-°2j  .Kzr..,,k.Suot  .h.i».    TbamUbo  lomd  in  .  »  ork 


BKf  riSi  Siiil.of  Stonlreal  U  been  anifbrmly  »eeogm«id  ••X  *fGw«n««t,  br  the 
existence  oi  i;ro  «=  .i™ij.,ui:_  ..  1.,™.  -nd  this  to  the  entire  exclusion  of  the  H«mmary  at  rans. 
Courtsof  Jusuce,  by  the  Public  at  h»ge,imdt^^^^^^  distinct  existence  than  the  very 


With  respect  to  the  «H;ond  exception,  namely.  ^}^l^ZZIji.^Zt^rZXiZ  "*  * 
Colleitivo,pSdS.  aod  by  Uieit  agent  br  attamey-nothmg  cat.  be  mbre  destitute  of  foundatien. 

I.  lid.  rvhr  been  ttife  invariable  uSaae  oT  Bodies  Corporate  thus  to  insUtute  their  ikctioitt  {Set  tie 
rf^,lSS^S2)     'nTufit  isX  BodiwCor^  were  always  represented  m  CourU  Jf 

^  ■■*""""  i  V. 


2Ji;^ 


.,v    . 
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T..rtif»  nrevioutlr  to  the\Conqu««t.    (F,dit»  et  Onion,  torn,  iu  Mg«|  1  ^'i,  l*.?.  21*,  2S2,  ?54.)^  J**™ 
it  ^So'JS^tS  thrCo™^^  other  &rate  BoJichave  umforthhr  .n.t.. 

tu^  actiZ,^  more  (Jticularlv  the  Seminary  of  Montreal,  'a,  may  be  «*n  by  the  Judjjment 
wl^h  ?hev  havefiled  in  t\ie  Court  below.    Let  any  Author  be  opened  who  touche.  upon  thii  que*. 
Sf«HewmCefo!.Uto^nt.!n  «»Iogou.  pnW*^    Ch»rch  .W*"""!*  '^'"''"'^^'^  ^ 
XinUtHition  of  the  affair,  of  the  Churcji,  a.  well  in  Court,  of  Ju.t.ce  a.  el«jwhere.    {Demat.^. 
hTTobT    Whenever  it  i.  necessary  tpWe  km.wn  to  Hodie.  CWK,rate  JudgmenU  wh«jMnay 
htre  Wn  rendered  against  them,  ii&tide  thereof  i.  given  to  their  administrator,  or  agenU.    (Ordon. 
YS7. T^-;%ivr9)Tpetitions  pt^tted  by  Hospftal.  are  drawn  in  the  name,  of  the  adm.mrtr.tor. 
ofth^-We*.    (O'X'ret.  S//fc.  V  58.)    'inaction,  instit.rted  a^i^t  Bod.e.  Corporate,  prodes^^ 
wrvXeith^r  personally  on  the  Su'Sprior  ^r  Administrator  of  «.ch  B<^e^  or  at  h..  domicde.  /(P«M. 
rZ^^La  l^Mur/p.  7.)    NotKHm  can  be  more  satisfiictory  than  \he  authority.of  Pigeau  on  thi. 
iZlr  iTnm    lZ«  76.'  77  V-He^te  of  H  m profeuo.    He  goc\  even  so;  far  as  to  mention  the 
SSoi  to  ;hl^?;JWe  oT"/^^  ..«/  plnileiar  Pr,.ure^\  F.;rri*re  in  hi.  Dictionnair^^ 
S  DW?(verbi.^/rf«r  par  Procurfur)  my*  that  the  word  I'nx^rrurW.ng  .t  m  the  jense  given 
"to  "irthScipleju.t  ked  means  the  liw  Officer,  of  the  Crown.    iW  >„  no  «;nse  whatever  can. 
H  app"y  to  STfe  sJndiLy  of  Montreal.    The  fact  is  that  the  action  was  'V'tuted  bv  the  Ecclesias. 
iicjS  o^the  8eminaryrfem«;lves,  since  Mr.  ftirneuf  ^hcir  apiit,  was  oneplal'""  BoJy.  and  they  sue 
M«hS  him  «.d  !^  him.    Ag^n  the  action  having  been  also  ii.%t»tutejl  m  Wname  of/^e  Superior 
ofThf  Seminary,  in  his  capacity  of  Superior,  jt  must  be  con«dered  aSi  hav.ngNieen  instituted  by  that 
Body,  of  which  he  i.  the  natural  representative. 

This  part  of  the  .ubject  may  be  dismissed  with  8ne  observation ;  an  observation  a.  .imple  wit  i»  ' 
decisiverThe  action  Instituted  in  the  Court  below,  was  instituted  by  the  hemiuary,  not  <»  P»V»** 
««"  of  the  Seigneurie  of  Montreal,  but  as  Po*rf«or  of  that  Seigneurie.    Jn  coming  mto  a  Comt  of 
JUstic^  the  Seminary  must  act  in -the  capacity  in  which  it  has  Po»«es«ed--It  ^'»  f^y^V^!;;'^^ 
It  po»U«J.  .till  the  Seigneurie  of  Montreal,  In  the  capacity  ot  a  Body  Corporate-It  """f. J>«re. 

i  foiVMtM  8  BotftCor^rate— In  that  capacity,  therefore,  must  it  claim  it.  righte  a.  derived  faim 

i  tie  poMewioo  of  that  Seigneurie,  and  of  the  Bannalite  atuched  to  it. 

With  re««ct  to  the  other  exception^  it  will  be  foundijpon  referring  to  the  declaration  or  **««* 
ot  the  Respondent.,  that  they  have  .hewn  and  alledged  that  they  were  vested  w.^h  the  nght  £ 
Bannalite.  The  oriy  ground  of  exception  which  remains  to  be  disposed  of  is  that  by  which  die 
SXi  iirtbe  Colutbelow  state.  tU  it  was  not  alledged  by  the  Semmary  that  they  liad  any  Ba. 
£j  Mmi  ^ch  the  Censitaire*  might  cause  their  grain  to  beground.  ?»«»«'''' *«.'"MnylS."J.^ 
km  dle^tion  it  will  be  .ufficient  to  erfabU.h  that  a  Ceruitaire  haa  no  right  to  build,.  Mill  without 
'ant  having  put  thfe  Seigneur  «i  demeure.  '  -, 

In  «iflrrAofthe/»*«i&»<ofthe  14th  June,  1707,  the  Seigneur  declare,  *'*!!!j?!.!j"g!l*»^ 
Mk  fo"the  dehiy  of  a  whole  year  to  build  a  Banal  MiU— declaration  which  i.  not  contradicted  by  the 
AdverM.  party,  (EdUt  et  Ordonnl  II.  p  250). 


By  a  Judgment  rendered  on  the  18th  February,  1751,  it  wa.  ordered  at  the  '"■«•?«*.  «»f*SAP: 
aitaiie.  of ^e  Seigneurie  of  DuranUye,  that  the  Seigneur  should  without  delay  repair  »neMilfl|pi 
Sirtta  de&ttlt  ofti.  to  doing  the  Censitaire.  .hould  be  at  liberty  to  build.  Mill  at  their  tfwnexpeMe. 
(iWLXVII).  <5sfe.  v. 

*  By  another  Judgment  of  the  lOth  March,  1734,  the  Seigneur  of  Gentilly  wa.  condemned  .t  the 
*iit  of  the  CenAaim  to  rebuild  the  Motdin  Banat  in  tf  o  yearn,  and  in  ddault  of  hi.  m  doing  the 
CfejMJteiVr*  authoriwd  to  build  ifc.  Ac.  (LXXII)  *      - 

On  the  1 3th  February,  1742, .  Ju^Bgement  wu  rendered  .t  the  inrtwice  of  certain  Centura  tXtjkt 

Seigneurie  of  Cofitre-Cceur,   praying  that  the  C»-&«»«««  m,ight  be  condemned  to  build  .MiH 

\    within  .uch  time  a.  the  Intended  might  think  proper  to  allow,  or  in  default  thereof,  &c  &c.  &c. 

<LXXX) 

\    Another  Judgement  i.  to  be  found  12th  February,  1746,  at  the  .uit  of  the  Cowftoirw.  praying 

,krt*e&ig«i«"  might  be  condemned  to  build  a  ft«U  unle«  he  diould  wi^fitto  tranrferand  aMigii 

tothemhi.  right  of  &niiaW/,  ^c.    (LXXXIV)  ^       " 

i  Th«M  Jinthoritie.  ertablish  beyond  a  doubt  the  necahity  of  first  constituting  the  Seigneur  n 
dmeuTt,  wid  nothing  can  be  better  founded  both  in  reawn  and  juatice.  No  roan  can  be  "«»**«» 
UohSnailf  jurtice  hi? hi.  own  hand..  The  Judge  alone  i.  poswwed  of  competent  authonty  to  e^ 
tabUsh  that  delinquency  in  conaequtnce  of  which  .  Seigneur  or  any  other  individual  m  wciety  is  to 
be  deprived  of  hi.  r^ta.  ^      • 

TheloMto  be  sustained  by  the  Seigneurwho  has  built  a  Mill,  of  his  right  of  BoanatW  for  the  fu- . 
ture  u  in  the  nature  of  a  penal  clauM:  and  Pothier  in  his  trcaU.e  on  oWigation.  No.  349,  «»?"«»»«• 
himwlf  thu.  "  It  is  nccewaiy  generally  speaking  that  an  action  should  be  inaUtutedagamrt  .debtor 
•■  to  put  him  en  demeure,  «id  thu.  render  him  liable  to  the  forfeiture  of  the  penalty. 

The  pleMio  the  meriu  are  Irt.  the  general  iuue,  Sd.  a  pie.  of  general  denegation. 

In  wipport  of  theaction  inrtituted  by  the  Pliuntiffain  the  Court  below  it  ia  propoied  to  .hew; 

lU.  That  the  right  of  bwiniUltfe,  i.  By  I.W  estdjlished  in  ^i)|  Pifovince. 
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rie  of  Lauzon  nhall  be  shut  up:  thii 
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of  exception. 
ci|imrt  of 
by  an 
(••ipncif- 
1  arret  iii  foiinilcd  on  that  of  the  tth  June,  16Kb.  Foiirt%,  by 
the  iud-'emwit  of  tlic  ISth  rebruanil,  1712,  ttnilirod  in  a  cause  between  (he  Mixsiomiric*  and  (  ^,u- 
laira  o?theSciKncuric  of  Co«tre^Ca-ur,  I'Winlifni,  and  I>iinv<>l!.  Ant.  de  Pecond,  Ki«iu:r.-,  ^ci«neor, 
of  Contre-Cttur,  and  Wife,  Uefendants.  Fjahly,  by  u  judgement  of  f  l.e  loi.rt  ol  C  ojjinton  l'lt-a»l  ren-  s, 
dered  at  Quebec,  on  the  14th  of  August.  1770,  in  the  ca«;  of  Madame  Veuve  (oinlluixl  and  heHo- 
hcira,  BgainHt  Michel  Blais.  and  ten  others,  fV/iviVnim  of  the  Seigneurie  de  la  Livifrr  du  ^id.  _lhi» 
was  an  action  against  the  Defendants  not  curWjng  their  grain  to  be  ground  at  the  Banal  Mill,  of  the 
fM  Seigneurie.  lliis  iudgVnient  was  affinni;d  in  Appeal  on  the  12th  February,  1773.  _  hixtJily,  by 
another  iudgeuient  of  the  Court  of\l'ommon  Pleas  of  Quebec,  rendered  the  fithSeptember.  .7*,  in 
a  cause  between  tlic  last  mentioned.  Plaintiffs  Wnd  the  said  Michel  lllaif,  lor  building  a  Mill  in  the 
said  last  mentioned  Seigueurie,  and  for  the  puWrnse  of  obtaining  the  denihlition  Uiereof,  the  conclu- 
sion of  Plaintiffs  wire  awanled  to  tlitm.  Thii  last  judgenient.was  also  aflimied  in  Appeal  on  the  2Sd 
Dcccnibcry^  1774.  Seventhly,  by  a  jiidgemcnt  rendered  in  tl)e  Court  of  King  s  Bench,  for  the  District 
of  auebe^  on  the  2()th  June,  1805,  n  the  cise  of  Pcrrault  Guy,  condemning  flic  IJdirdant  lor  a 
refusal  on  his  part  to  carry  his  grain  io  be  gf  Und  at  the  Seigneurial  Mill.  >''>shthly,  bv  a  judgemer.t 
of  the  Court  of  Kings  Bench  for  the  Distri«!t  of  Montrval,  rendered  in,  April,  IHM  in  the  case  ot 
tl:e  BartlneM  of  Longueuil,  against  FHchette,  and  ordering  the  deiy>olition  of  a  Mill  built  by  the  De- 
fendant.      ''  '      1  -     /         .  ,      .        ■■  I  J-         •  1. 

-  •  '  ■-'--  ' 'shed  11  a  right  I 


2d.  that  the  right  to  cBuiie  the^rll  i^  question  Jo  be  demolished  1»  a  right  growing  out  of  the 

This  Vrop^sltion'is  provcd-by  th^/Sinl  and  sixth  judgements  aUove  cited,  and  by  the  following  au- 
thoritief  (BoucArf,  rrrbo  Moulin,  prise  lk>,  ^  EdUwn,)  Denuart,  BannalUe.lso,  6,  7m>fon,/>.  1S6. 
DictMre  de  Ferriire,  Baunalil^  BacJuet,  DroUt  de  Jmtice,  p.  25ft,  Gravd  ioutumier,  tm,.  \er.p. 
lOi  38,  )039,  No.  13,  />jpomr.t,  W  3,  page  212,  Nouveau  DeHuart,  Daitnallte,  page  150,  Reper- 
toire  deJuruprudence,  Vtrbo  Mpdlinl  -  .  i- •.  j     mni 

The  rght  of  preventing  tJieWdiAg  of  a  Mill  imphes  the  right  of  causing  to  be  demolished  a  Will 
that  has  been^BBdv  built^r^it  ctf  the  above  writers  maintain  the  former  and  several  ot  them  ex- 

"^'^.1'  Wt  the  ri^ht  to  niainSi/an  action  en  complainte  is  |  necessary  consequence  of  the  right  of 

This  i  I'proved  by  the  secon^judment  above  cited  which  is  positive :  by  the  3d.  which  forbids  the 
use  of  t»  e  mill,  by  the  6th,  wliich  orders  the  demolition  of  a  mUJ^and  most  unquestionably  the  nght 
to  cause  the  demoliion,  and  consequently  io  pfewnt  tW  erection  of  a  mill  is  »  real  right,  a  nght 
connecUd  with  the  jpil,  and  of  course  aright  authorising  in  action  en  Complainte,  This  is  also  pro- 
ved by  the^rrA  of  the  Council  "f  State  of  the  year  1686,  and  by  the  uniform  Junspnidence  of  the 
Province  which  has  ilwayA  ranked  the  rigUt  of  Baii«o/i<^  amongst  the  Seigneunal  Rights,  and  the 
'  disturbance  of  theeni^yiMent  of  any  Seigneurial  Right  forms  a  sufficient  ground  for.  an  action  en  Com- 
fjainte.  Such  are  theWhU  of  adfuinistering  Justice  and  of  Fisheries  {Droit  de^^fttice  et  de  Piche, 
Deniiart  Verbo  CompMite,  No.  31,  No.  18,  and  No.  7.)  M^ 

Such  are  also  the  tfbnorary  rights,  {droitt  honorifiqiies,)  (Dictionnaire  de  IMw''^'*-  '»  P- 336.) 
Such  are  all  the  Sei^eiiriai  Rights  in  general,  (DenisaH  Verbis  Com/>fainW«*.  2^  32,  DrotU 
Seieneariaux,  No.  6Sa  NoutettuBenitart  Complainte,  tec.  2,  No.  4,  tec.  3,  ^o,  3*  merlin  Comtdainte, 
p.  650,  Repertoire  del  Jurisprudence  ComplainU,  p.  49*,  *m.  Edit,  in  8w.  Djctimmire  de  Ferrtere, 
p.  335,  336.  Le  nc^iveiiu  Denisart,  cited  |J»ove  asUblishes  the  prinqiple  (the  2d  SecUon)  that  the 
rlrfht  tXBannalUf  being  it  Seigneurial  Right  is  ihj»rporated  with  the  Seigneurie  and  becomes  like  the 
Seigneurie  itself,  immoveable  property,  &  nothing  can  be  more  certain  than  that  a  disturbance  of  the 
possession  ofanimmoveaMe  property  gives  rise  to  an  action  en  Complainte,  (Polhier,  Traitfdela  Com- 
munautf,  Nos.  64,  65,  66,167,  78,  according  to  the  Custom  of  Paris  an  action  en  Complainte 'Without 
a  title  would  ndt  lie,  because  in  the  Custom  of  Paris  the  right  of  Bannalite  is  presum«l  to  exist  by 
Buffiiance  or  hy  usutpatioii— But  the  inference  is  different  in  Canada  where  the  right  of  BannalU£  la 
recognized  W  Law.  Eveh  the  Custom  of  Paris  hostile  to  the  right  of  flanna/iw  claimed  without  a  > 
title  giver  «»i  action  en  Coinplainte,  when  the  right  is  claimed  under  a  title,  although  the  validity  of 
the  title  ittelf  be  contested]  Pothier,  traitSde  la  posietsion,  No.  91,  Nouveau  Denisari  Complainte,  tec. 
%  No.  \dMerlin,  Bannaltte,  p.  550.  But  ii>  the  present  case  the  Defendant  in  the  Court  belo*  it 
subject/to  the  right  of  Bannalite  by  his  very  titlp  or  deed  of  Concession  (Exhibit  No.  2,  ft/led  bif  the 

Seminary.)  ,  ...  n-  t  j  •;.      i         '  • 

These  three  propositions  relating  to  the  menta  of  the  case  having  been  established,  it  only  remains 

tO/be  observed  that  the  Respondents  have  proved  their  possession  of  the  Seigneurie  of  Montreal  by 

'    the  witnesses  who  have  been  examined,  by  the  papers  that  have  been  ftrled,  by  the  LtUret  de  Terrier, 

/by  the  aveu  et  dfnombrtment,  and  by  the  deed  of  Concession  of  the  Appellant,  who  cannot  by  any 

^    principle  be  allowed  to  gainsay  his  o#n  title — It  is  esUblished  also  beyond  a  doubt  that  the  right  of 

jRanno^/ according  to  Hie  Law  of  this  Country  is  a  conse<^uence  o^  or  rather  forms  a  port  of  the 

Seigneurie  :  hence  it  folloWt.  that  they  have  also  proved  their  possession  of  the  right  of  Bamalitt. — 

Their  possession  of  this  rightlgf  AmHo/if^  does  not  however  rest  upon  authorities  or  inferences  only; 

it  is  clearly  and  incontrovertibly^roved  by  tlie  witnesses  above  mentioned  who  have  also  proved  that 

the  Appellant's  Mill  was  built  on^e  Seigneurie  of  Montreal,  and  that  it  began  to  grind  wheat  into 

flour  in  March  1816,  a  short  time  before  the  Respondents  instituted  the  action  in  question,— The 

RespondenUthereftwe,  having  been  in|iqMession  of  the  Bannalit6  of  the  Seigneurie  of  Montre*!^^ 

a  right  to  bring  the  action  in  question,  anS^^  pray  in  their  oondusiont  for  the  demolition  a  the  Milr 

bum  dicreon  by  the  Aj^iellanU 
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